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Be it enacted by the Legislature of the State of Arizona: 1 
Section 1.  Title 34, chapter 4, Arizona Revised Statutes, is amended 2 

by adding article 2, to read: 3 
ARTICLE 2.  ENERGY SAVINGS PERFORMANCE CONTRACTING 4 

34-441.  Definitions 5 
IN THIS ARTICLE, UNLESS THE CONTEXT OTHERWISE REQUIRES: 6 
1.  "ALTERNATE ENERGY EQUIPMENT" MEANS EQUIPMENT FOR THE PRODUCTION OR 7 

CONVERSION OF ENERGY FROM ALTERNATE SOURCES AS ITS PRIMARY FUEL SOURCE, SUCH 8 
AS SOLAR, BIOMASS, WIND, GEOTHERMAL, HYDROELECTRICITY UNDER THIRTY MEGAWATTS, 9 
REMOTE NATURAL GAS OF LESS THAN ONE BILLION CUBIC FEET ESTIMATED RESERVES PER 10 
MILE FROM AN EXISTING GAS GATHERING LINE, NATURAL GAS CONTAINING EIGHT 11 
HUNDRED FIFTY OR FEWER BRITISH THERMAL UNITS PER STANDARD CUBIC FOOT OR ANY 12 
OTHER SOURCE OF ENERGY, THE EFFICIENT USE OF WHICH WILL REDUCE THE USE OF 13 
FOSSIL OR NUCLEAR FUELS.  14 

2.  "CONSERVATION MEASURES" MEANS EQUIPMENT, MAINTENANCE, LOAD 15 
MANAGEMENT TECHNIQUES AND EQUIPMENT OR OTHER MEASURES TO REDUCE ENERGY USE OR 16 
MAKE FOR A MORE EFFICIENT USE OF ENERGY. 17 

3.  "CONSERVATION SERVICES" MEANS THE ELECTRICAL, THERMAL, OR OTHER 18 
ENERGY SAVINGS RESULTING FROM CONSERVATION MEASURES, WHICH SHALL BE TREATED 19 
AS A SUPPLY OF SUCH ENERGY. 20 

4.  "ENERGY CONSERVATION FACILITY" MEANS ALTERNATE ENERGY EQUIPMENT, 21 
COGENERATION EQUIPMENT OR CONSERVATION MEASURES LOCATED IN A PUBLIC BUILDING 22 
OR ON LAND OWNED BY A PUBLIC AGENCY. 23 

5.  "ENERGY SERVICE CONTRACT" MEANS A CONTRACT ENTERED INTO BY A PUBLIC 24 
AGENCY WITH ANY PERSON PURSUANT TO WHICH THE PERSON PROVIDES ELECTRICAL OR 25 
THERMAL ENERGY OR CONSERVATION SERVICES TO A PUBLIC AGENCY FROM AN ENERGY 26 
CONSERVATION FACILITY. 27 

6.  "FACILITY FINANCING CONTRACT" MEANS A CONTRACT ENTERED INTO BY A 28 
PUBLIC AGENCY WITH ANY PERSON PURSUANT TO WHICH THE PERSON PROVIDES FINANCING 29 
FOR AN ENERGY CONSERVATION FACILITY IN EXCHANGE FOR REPAYMENT OF THE 30 
FINANCING AND ALL COSTS AND EXPENSES RELATED TO THE FINANCING BY THE PUBLIC 31 
AGENCY. 32 

7.  "FACILITY GROUND LEASE": 33 
(a)  MEANS A LEASE OF ALL, OR ANY PORTION OF, LAND OR A PUBLIC BUILDING 34 

OWNED BY, OR UNDER LEASE TO, A PUBLIC AGENCY TO A PERSON IN CONJUNCTION WITH 35 
AN ENERGY SERVICE CONTRACT OR A FACILITY FINANCING CONTRACT. 36 

(b)  MAY ALSO INCLUDE: 37 
(i)  IN ADDITION TO THE LAND ON WHICH ENERGY CONSERVATION FACILITIES 38 

WILL BE LOCATED, EASEMENTS, RIGHTS-OF-WAY, LICENSES AND RIGHTS OF ACCESS FOR 39 
THE CONSTRUCTION, USE OR OWNERSHIP BY THE PERSON OF THE FACILITY AND ALL 40 
RELATED UTILITY LINES NOT OWNED OR CONTROLLED BY THE INTERCONNECTING UTILITY 41 
AND OFFSITE IMPROVEMENTS RELATED TO THE UTILITY LINES. 42 

(ii)  THE ADDITION OR IMPROVEMENT OF UTILITY LINES AND EQUIPMENT OWNED 43 
BY THE INTERCONNECTING UTILITY THAT ARE NECESSARY TO PERMIT INTERCONNECTION 44 
BETWEEN THAT UTILITY AND AN ENERGY CONSERVATION FACILITY. 45 
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8.  "PERSON" MEANS ANY INDIVIDUAL, COMPANY, CORPORATION, PARTNERSHIP, 1 
LIMITED LIABILITY COMPANY, PUBLIC AGENCY, ASSOCIATION, PROPRIETORSHIP, TRUST, 2 
JOINT VENTURE OR OTHER ENTITY OR GROUP OF ENTITIES. 3 

9.  "PUBLIC AGENCY" MEANS THIS STATE, A COUNTY, CITY, TOWN, SPECIAL 4 
DISTRICT, COMMUNITY COLLEGE DISTRICT, SCHOOL DISTRICT, JOINT POWER AUTHORITY 5 
OR OTHER ENTITY DESIGNATED OR CREATED BY A POLITICAL SUBDIVISION RELATING TO 6 
ENERGY DEVELOPMENT PROJECTS AND ANY OTHER POLITICAL SUBDIVISION OR PUBLIC 7 
CORPORATION IN THIS STATE. 8 

10.  "PUBLIC BUILDING" INCLUDES ANY STRUCTURE, BUILDING, FACILITY OR 9 
WORK THAT A PUBLIC AGENCY IS AUTHORIZED TO CONSTRUCT OR USE, AUTOMOBILE 10 
PARKING LOTS, LANDSCAPING AND OTHER FACILITIES, INCLUDING FURNISHINGS AND 11 
EQUIPMENT, INCIDENTAL TO THE USE OF ANY STRUCTURE, BUILDING, FACILITY OR WORK 12 
AND THE SITE AND ANY EASEMENTS OR RIGHTS-OF-WAY APPURTENANT TO OR NECESSARY 13 
FOR ITS FULL USE.  14 

34-442.  Application 15 
TO IMPLEMENT A POLICY FOR FACILITIES OF LOCAL GOVERNMENTS, A PUBLIC 16 

AGENCY MAY DEVELOP ENERGY CONSERVATION AND ALTERNATE ENERGY SUPPLY SOURCES AT 17 
THE FACILITIES OF PUBLIC AGENCIES FOR THE PURPOSES OF SECTION 15-213.01 OR 18 
34-455 PURSUANT TO THIS ARTICLE.  19 

34-443.  Energy service contract; findings 20 
A.  NOTWITHSTANDING ANY OTHER LAW, A PUBLIC AGENCY MAY ENTER INTO AN 21 

ENERGY SERVICE CONTRACT AND ANY NECESSARILY RELATED FACILITY GROUND LEASE ON 22 
TERMS THAT ITS GOVERNING BODY DETERMINES ARE IN THE BEST INTEREST OF THE 23 
PUBLIC AGENCY IF: 24 

1.  THE DETERMINATION IS MADE AT A REGULARLY SCHEDULED PUBLIC HEARING. 25 
2.  THE GOVERNING BOARD FINDS: 26 
(a)  THAT THE ANTICIPATED COST TO THE PUBLIC AGENCY FOR THERMAL OR 27 

ELECTRICAL ENERGY OR CONSERVATION SERVICES PROVIDED BY THE ENERGY 28 
CONSERVATION FACILITY UNDER THE CONTRACT WILL BE LESS THAN THE ANTICIPATED 29 
MARGINAL COST TO THE PUBLIC AGENCY OF THERMAL, ELECTRICAL OR OTHER ENERGY 30 
THAT WOULD HAVE BEEN CONSUMED BY THE PUBLIC AGENCY IN THE ABSENCE OF THOSE 31 
PURCHASES. 32 

(b)  THAT THE DIFFERENCE, IF ANY, BETWEEN THE FAIR RENTAL VALUE FOR THE 33 
REAL PROPERTY SUBJECT TO THE FACILITY GROUND LEASE AND THE AGREED RENT IS 34 
ANTICIPATED TO BE OFFSET BY BELOW-MARKET ENERGY PURCHASES OR OTHER BENEFITS 35 
PROVIDED UNDER THE ENERGY SERVICE CONTRACT. 36 

B.  STATE AGENCY HEADS AND GOVERNING BODIES MAY MAKE THE FINDINGS 37 
REQUIRED BY SUBSECTION A WITHOUT HOLDING A PUBLIC HEARING. 38 

34-444.  Facility financing contract 39 
A.  NOTWITHSTANDING ANY OTHER LAW, A PUBLIC AGENCY MAY ENTER INTO A 40 

FACILITY FINANCING CONTRACT AND A FACILITY GROUND LEASE ON TERMS THAT ITS 41 
GOVERNING BODY DETERMINES ARE IN THE BEST INTEREST OF THE PUBLIC AGENCY IF: 42 

1.  THE DETERMINATION IS MADE AT A REGULARLY SCHEDULED PUBLIC HEARING 43 
AND PROPER PUBLIC NOTICE IS GIVEN IN ADVANCE. 44 
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2.  THE GOVERNING BODY FINDS THAT MONIES FOR THE REPAYMENT OF THE 1 
FINANCING OF THE COST OF DESIGN, CONSTRUCTION AND OPERATION OF THE ENERGY 2 
CONSERVATION FACILITY, AS REQUIRED BY THE CONTRACT, ARE PROJECTED TO BE 3 
AVAILABLE FROM REVENUES RESULTING FROM THE SALE OF ELECTRICITY OR THERMAL 4 
ENERGY FROM THE FACILITY OR FROM FUNDING THAT OTHERWISE WOULD HAVE BEEN USED 5 
FOR THE PURCHASE OF ELECTRICAL, THERMAL OR OTHER ENERGY REQUIRED BY THE 6 
PUBLIC AGENCY IN THE ABSENCE OF THE ENERGY CONSERVATION FACILITY. 7 

B.  STATE AGENCY HEADS MAY MAKE THE FINDINGS REQUIRED BY SUBSECTION A 8 
WITHOUT HOLDING A PUBLIC HEARING. 9 

C.  A FACILITY FINANCING CONTRACT MAY PROVIDE FOR THE PERSON WITH WHOM 10 
THE PUBLIC AGENCY CONTRACTS TO PROVIDE ANY COMBINATION OF FEASIBILITY STUDIES 11 
FOR, AND DESIGN AND CONSTRUCTION OF, ALL OR PART OF THE ENERGY CONSERVATION 12 
FACILITY IN ADDITION TO THE FINANCING AND OTHER RELATED SERVICES AND MAY 13 
PROVIDE FOR AN INSTALLMENT SALE PURCHASE, ANOTHER FORM OF PURCHASE OR 14 
AMORTIZED LEASE OF THE ENERGY CONSERVATION FACILITY BY THE PUBLIC AGENCY.  15 

34-445.  Findings; proposals 16 
A.  A PUBLIC AGENCY MAY BASE THE FINDINGS REQUIRED ON PROJECTIONS FOR 17 

ELECTRICAL AND THERMAL ENERGY RATES FROM THE FOLLOWING SOURCES: 18 
1.  THE PUBLIC UTILITY THAT PROVIDES THERMAL OR ELECTRICAL ENERGY TO 19 

THE PUBLIC AGENCY. 20 
2.  THE CORPORATION COMMISSION. 21 
3.  THE DEPARTMENT OF COMMERCE ENERGY OFFICE. 22 
B.  BEFORE AWARDING OR ENTERING INTO AN AGREEMENT OR LEASE, A PUBLIC 23 

AGENCY SHALL REQUEST PROPOSALS FROM QUALIFIED PERSONS.  AFTER EVALUATING THE 24 
PROPOSALS, THE PUBLIC AGENCY SHALL AWARD THE CONTRACT ON THE BASIS OF THE 25 
EXPERIENCE OF THE CONTRACTOR, THE TYPE OF TECHNOLOGY EMPLOYED BY THE 26 
CONTRACTOR, THE COST TO THE PUBLIC AGENCY AND ANY OTHER RELEVANT 27 
CONSIDERATIONS.  THE PUBLIC AGENCY MAY USE A POOL OF QUALIFIED ENERGY SERVICE 28 
COMPANIES FOR THIS PURPOSE.  29 

34-446.  Limitations; construction of article 30 
A.  THIS ARTICLE DOES NOT LIMIT THE AUTHORITY OF ANY PUBLIC AGENCY TO 31 

CONSTRUCT ENERGY CONSERVATION PROJECTS OR TO ENTER INTO OTHER LEASES OR 32 
CONTRACTS RELATING TO THE FINANCING CONSTRUCTION, OPERATION OR USE OF 33 
ALTERNATE ENERGY TYPE FACILITIES IN ANY MANNER AUTHORIZED UNDER EXISTING 34 
STATUTES. 35 

B.  THIS ARTICLE SHALL BE CONSTRUED TO PROVIDE THE GREATEST POSSIBLE 36 
FLEXIBILITY TO PUBLIC AGENCIES IN STRUCTURING AGREEMENTS ENTERED INTO 37 
PURSUANT TO THIS ARTICLE SO THAT ECONOMIC BENEFITS MAY BE MAXIMIZED AND 38 
FINANCING AND OTHER COSTS ASSOCIATED WITH THE DESIGN AND CONSTRUCTION OF 39 
ALTERNATE ENERGY PROJECTS MAY BE MINIMIZED.  PUBLIC AGENCIES AND THE ENTITIES 40 
WITH WHOM THEY CONTRACT UNDER THIS ARTICLE SHALL HAVE GREAT LATITUDE IN 41 
CHARACTERIZING COMPONENTS OF ENERGY CONSERVATION FACILITIES AS PERSONAL OR 42 
REAL PROPERTY AND IN GRANTING SECURITY INTERESTS IN LEASEHOLD INTERESTS AND 43 
COMPONENTS OF THE ALTERNATE ENERGY FACILITIES TO PROJECT LENDERS.  44 
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